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The Senate met at 10 a.m. and was
called to order by the Honorable RO-
LAND W. BURRIS, a Senator from the
State of Illinois.

PRAYER

The Chaplain, Dr. Barry C. Black, of-
fered the following prayer:

Let us pray.

Gracious God, Ruler of all nature,
protect our Senators from the seduc-
tive influences of power and prestige.
Today, deliver them from the delusion
of self-importance which their position
and status subtly nurture. Remind
them of the example of the greatest
man who ever lived. He said: ‘“Those
who would be greatest must be serv-
ants of all.” In disagreement and con-
frontation, help them to respect and
esteem each other as they struggle to-
gether for the resolution of complex
issues. Lord, give them the humility to
know that no one has a monopoly on
Your truth and that all need each other
to discover Your guidance together.

We pray in Your sacred Name. Amen.

———————

PLEDGE OF ALLEGIANCE

The Honorable ROLAND W. BURRIS led
the Pledge of Allegiance, as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore (Mr. BYRD).

The legislative clerk read the fol-
lowing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 23, 2009.
To the Senate:

Under the provisions of rule I, paragraph 3,

of the Standing Rules of the Senate, I hereby

Senate

appoint the Honorable ROLAND W. BURRIS, a
Senator from the State of Illinois, to per-
form the duties of the Chair.
ROBERT C. BYRD,
President pro tempore.
Mr. BURRIS thereupon assumed the
chair as Acting President pro tempore.

————

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro tem-

pore. The majority leader is recog-
nized.
———
SCHEDULE

Mr. REID. Mr. President, following
leader remarks, the Senate will be in a
period for the transaction of morning
business. Senators will be allowed to
speak for up to 10 minutes each. Repub-
licans will control the first 30 minutes
and the majority will control the next
30 minutes. The Senate will be in re-
cess from 12:30 p.m. to 2:15 p.m. today
to allow for weekly caucus luncheons.
We will continue to work on an agree-
ment to consider the legislative appro-
priations bill today. Senators could ex-
pect votes in relation to that bill dur-
ing today’s session.

———

MAKING TECHNICAL CORRECTIONS
TO THE HIGHER EDUCATION ACT
OF 1965

Mr. REID. Mr. President, I ask unan-
imous consent that the HELP Com-
mittee be discharged from further con-
sideration of H.R. 1777.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk
will report the bill by title.

The legislative clerk read as follows:

A Dbill (H.R. 1777) to make technical correc-
tions to the Higher Education Act of 1965,
and for other purposes.

There being no objection, the Senate
proceeded to consider the bill.

Mr. ENZI. Mr. President, I rise to
speak in support of this bill and our

need to make important technical cor-
rections to the Higher Education Op-
portunity Act. I thank Senator KEN-
NEDY for his willingness to approach
this bill in a bipartisan manner, I al-
ways believe that working together we
produce a better policy.

Any time this body considers a bill
that has over 1,000 pages, there is
bound to be a need to do some ‘‘clean
up”’ and to correct unintended con-
sequences. Fortunately, we were also
provided an opportunity to broaden
benefits to the children who have lost a
parent in either Iraq or Afghanistan
since 2001. It is important that we do
all we can to support these individuals
whose families have made the ultimate
sacrifice for our country. I am appre-
ciative of Senators BURR and ALEX-
ANDER for their leadership in getting
this bill done.

A college education is not a luxury in
the 21st century economy. It is a neces-
sity. This bill will improve the ability
of our student assistance programs to
function and meet the needs of institu-
tions of higher education, students and
their families.

Mr. REID. Mr. President, I ask unan-
imous consent that the substitute
amendment, which is at the desk, be
agreed to, the bill, as amended, be read
a third time and passed, the motion to
reconsider be laid upon the table, with
no intervening action or debate, and
that any statements relating to the
bill be printed in the RECORD.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendment (No. 1364) was agreed
to.

(The amendment is printed in today’s
RECORD under ‘“‘Amendments Sub-
mitted.”)

The amendment was ordered to be
engrossed and the bill to be read a
third time.

The bill (H.R. 1777), as amended, was
read the third time and passed.

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

Printed on recycled paper.
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CONDOLENCES TO WASHINGTON
METRO CRASH VICTIMS

Mr. REID. Mr. President, before we
turn to legislative matters, I wish to
express my personal condolences and
those of the Senate to the people af-
fected by yesterday’s tragedy, and that
was a lot of people. That tragedy took
place on the Washington Metro system.
Nine people were killed and scores
more injured yesterday evening as they
simply made their way home during
rush hour. The accident has shaken
this city and this body. Like so many
other commuters, many who work on
Capitol Hill rely on the Metro system
every day. It has been reliable, and it
has been safe. My heart goes out to the
families who lost loved ones and those
who were injured. As we learn more
about what caused this terrible acci-
dent, we will work to ensure it never
happens again.

———

HEALTH CARE

Mr. REID. Mr. President, this new
year began with so much hope. When
we began the 111th Congress, I had
hoped Republicans would leave their
Republican games in the 110th Con-
gress. I had hoped they would have lis-
tened when the American people re-
viewed their record and said no to the
party of no.

I wrote the following at the time,
this past January:

We have no choice but to govern dif-
ferently. The times demand it. If we do not
govern differently, we will have taken no
good lessons from the bad experience of the
Bush years.

That goes for Republicans and Demo-
crats alike.

In my first address to this Chamber
this year, I reminded both Republicans
and Democrats that when we retreat to
partisanship, when we fail to reach for
common ground, we rob ourselves of
the ability to create the change the
American people demanded.

As the health care debate approached
in April, I reached out to our Repub-
lican colleagues and wrote this:

Rather than just saying no, you must be
willing to offer concrete and constructive
proposals. We cannot afford more of the ob-
structionist tactics that have denied or de-
layed Congress’ efforts to address so many of
the critical challenges facing this nation.

Last week, I reminded the other side
that our hands remain outstretched
across the aisle. I assured them we still
save them a seat at the negotiating
table. And just yesterday, I encouraged
our Republican friends to join with us
to pass an important bill that would
promote foreign travel to the United
States—creating jobs, reducing our def-
icit, and strengthening our economy in
the process. Everyplace in America,
there are hotel rooms and motel rooms
that are not occupied as they should
be. The legislation killed yesterday by
the Republicans would have had more
people coming to those hotel and motel
rooms.

At the beginning of this year, at the
beginning of this Congress, at the be-
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ginning of this debate, and even up to
the beginning of this week, my com-
mitment to bipartisanship and finding
common ground has not changed one
bit. Unfortunately, a stubborn group of
Senate Republicans has not changed ei-
ther.

Yesterday, Republicans blocked a bill
that had 11 Republican cosponsors. I
assumed when they sponsored that bill
they were in favor of the bill. That is
kind of an idea people get around here.
They blocked a bill that would support
a trillion-dollar industry in an other-
wise slow economy. They blocked a bill
that would create 40,000 new jobs right
here at home over the next year. It
would have cut our deficit by $4256 mil-
lion and helped our economy recover.

Perhaps, though, we shouldn’t be sur-
prised. Just last week, a Republican
Senator said the following:

Democrats need to know when they bring
[bills] up, we’re going to extend the debate as
long as we can—even if we can’t win.

That is what he said.

Given their commitment to obstruc-
tion, it is remarkable we have gotten
anything done this year, let alone such
a strong catalog of important accom-
plishments that have helped us revive
our economy, strengthen our national
security, protect our environment, de-
mand accountability, promote equal-
ity, and ensure progress. But if Repub-
licans are going to stand in the way of
a bill that creates tens of thousands of
new jobs, cuts our deficit by hundreds
of millions of dollars, and helps every
single State in the Union, how are we
going to do the other important work
the American people sent us here to
do? What is it they want to do?

As my good friend from North Da-
kota, Senator DORGAN, said yesterday
on the floor:

If we can’t agree on a piece of legislation
that was offered by over 50 Senators, Repub-
licans and Democrats, dealing with pro-
motion of tourism and creating jobs and pro-
moting this country’s economic interests by
asking international tourists to come to
America and see what America is all about—
if we can’t agree on that, how on Earth will
we get agreements on energy, health care,
climate change, and so on? It is so dis-
appointing.

I don’t know if anyone could put it
any better than Senator DORGAN did. I
couldn’t.

Reforming health care and pursuing
energy independence are daunting
tasks. No one claims it is simple, but
nearly everyone knows it is essential.
No one claims the answer is obvious,
but everyone knows we must work to-
ward one. Yet, if Republicans refuse to
find common ground on the easy
things, how will we do so on the hard
ones?

It is difficult to understand, but it is
clear to anyone following this debate
that our Republican friends are not in-
terested in making the difficult but
necessary decisions to dig our economy
out of this ditch and move us further
down the path of recovering prosperity.
They have said publicly and privately
they are waiting on President Obama’s
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failure. At this point, it has been a bad
bet because President Obama is still—
today in the press, his popularity is ap-
proaching 70 percent.

Instead, they like to echo talking
points written by pollsters. They like
to repeat the tired, trite, and baseless
claim that if we reform health care—85
percent of Americans want us to re-
form health care, but they are saying
that if we improve health care, they
will be denied and delayed in getting
health care. It is absolutely incompre-
hensible what their reasoning is. Noth-
ing could be further from the truth.

First, let me state once again the
facts. No matter what Republicans
claim, the government has no inten-
tion of choosing any part of your med-
ical plan. Remember, we are talking a
public option, a public choice. The gov-
ernment has no intention of choosing
for you any part of your medical plan
or meddling in any of your medical re-
lationships. If you like the coverage
you have, you can keep it. In fact, it is
the name of a whole section of the
HELP Committee’s bill. Section 131 is
called ‘“No Changes to Existing Cov-
erage.” That is what the title of the
bill section is. Every time you hear Re-
publicans say otherwise, you know
they are not interested in an honest de-
bate.

Second, let me reiterate once again
the reality. The only thing being de-
layed is urgently needed reform that
ensures all Americans have access to
quality, affordable health care. The
only thing at risk of being denied is
Americans’ ability to stay healthy, get
healthy, or care for a loved one. It is
being delayed by a party that has made
such stalling tactics their speciality,
as evidenced last night.

The party of no is showing no inter-
est in sitting down with us at the nego-
tiating table. The party of no has
shown no interest in legislating. And I
am most concerned that the party of
no has shown no interest in helping the
millions of people who have no insur-
ance and the 20 million who are under-
insured and the millions more who are
paying too much for health care they
could lose with one pink slip, one acci-
dent, or one illness. Millions of people
are afraid they are going to lose their
insurance. That is what this debate is
about. It is not just about people who
have no insurance, it is about people
who have insurance, to keep it. In the
last 8 years, the number of uninsured
in this country has gone up by 10 mil-
lion people—10 million people.

So I remind my Republican col-
leagues again, this is not about win-
ning and losing. This is not the time
for ideology. This is not the place for
political games. For the millions of
Americans who have paid crushing
health care costs or those with no cov-
erage at all, it is about a concrete and
critical crisis that children, families,
and small businesses feel every single
day. It is about the parent who cannot
afford to take their kid to the doctor
because insurance is too expensive. It
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is about the small businesses that have
to lay off employees because they can-
not afford skyrocketing health care
payments. It is about small businesses
that have to eliminate health insur-
ance because they cannot afford it. It
is about the three in five families who
put off necessary medical care because
it costs too much.

American families in every one of our
States are counting on us to work to-
gether in our common interests. They
are not counting the political points
scored by either party. Senate Demo-
crats want nothing more than to work
with Republicans to create a bipartisan
health reform bill that ensures quality
and affordable help for all Americans.
That is why the HELP Committee has
held 14 bipartisan roundtables, 13 com-
mittee hearings, and 20 meetings of
committee members to discuss various
proposals—each one with the goal of
reaching a bipartisan agreement. Hard-
working Americans are too often cas-
ualties of our health care system. They
deserve better than to also be the cas-
ualties of this kind of politics.

It is not too late for Republicans to
join us for a serious discussion and sin-
cere dialog about how to move this
country forward. As I did at the begin-
ning of this year, this Congress, this
debate, and this week, I still have hope
they will.

RECOGNITION OF THE MINORITY
LEADER

The ACTING PRESIDENT pro tem-
pore. The Republican leader is recog-
nized.

HEALTH CARE WEEK IV, DAY II

Mr. McCCONNELL. Mr. President, the
Secretary of Health and Human Serv-
ices recently said that when it comes
to health care, the status quo is unac-
ceptable, and I agree with her. She
then went on to say that there are a lot
of people on Capitol Hill who are con-
tent with doing nothing, though she
didn’t name names. On that point, I to-
tally disagree. Republicans and Demo-
crats all share the belief that health
care reform is needed. The question is
what kind of reform it should be.

Some have proposed a government-
run health care system that would
force millions to give up the private
health plans they have and like and re-
place them with a government plan
where care is denied, delayed, and ra-
tioned. This so-called ‘‘reform’ is not
the kind of change Americans want.
They want health care that is more af-
fordable and accessible, but that pre-
serves the doctor-patient relationship
and the quality of care they now enjoy.

And that is why Republicans are pro-
posing reforms to make health care
less expensive and easier to obtain
without destroying what’s good about
our system. Republicans want to re-
form our medical liability laws to dis-
courage junk lawsuits and bring down
the cost of care; we want to encourage
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wellness and prevention programs that
have been successful in cutting costs;
we want to encourage competition in
the private insurance market to make
care more affordable and accessible;
and we want to address the needs of
small businesses without creating new
taxes that Kkill jobs. But instead of em-
bracing these commonsense ideas that
Americans support, Democrats in Con-
gress are trying to rush through a
health care bill that will not only lead
to a government-run system, but will
do so by spending trillions of dollars
and plunging our country deeper and
deeper into debt.

Recently, the independent Congres-
sional Budget Office told us that just
one—just one—section of the bill being
discussed in the HELP Committee
would spend $1.3 trillion over a decade.
And Senator GREGG, the ranking mem-
ber on the Budget Committee, esti-
mates the HELP bill could end up
spending more than $2 trillion—more
than $2 trillion on a bill that would not
even solve the entire problem.

The American people don’t want us
to spend trillions of dollars we don’t
have on a health care system they
don’t want. And yet that is exactly
what Democrats plan to do, even
though they can’t explain to anyone
how they will pay for it. Despite the
staggering costs of the Democrat
health care plan, we’re being told we
need to rush it through the Congress
for the sake of the economy. When Re-
publicans ask how Democrats are going
to pay for it, or what impact it will
have on our health care system and the
economy, the only words we hear are
rush and spend, rush and spend.

We heard similar warnings earlier
this year when Democrats pushed
through their stimulus bill, and voted
on it less than 24 hours after all of the
details were made public. Well, if the
American people learned anything
from the stimulus, it is that we should
be suspicious when we are told that we
need to spend trillions of dollars with-
out having the proper time to review
how the money will be spent or what
effect it will or will not have.

Democrats also said the stimulus
money wouldn’t be wasted and that
they would keep track of every penny
spent. Yet already we are learning
about outrageous projects like a $3.4
million turtle tunnel that is 13 feet
long or more than $40,000 being spent to
pay the salary of someone whose job is
to apply for more stimulus money.

The administration also predicted
that if we passed the stimulus, the un-
employment rate wouldn’t exceed 8
percent. But just last week, the Presi-
dent said that unemployment would
likely rise to 10 percent.

So when Democrats now predict that
their health care plan will cut costs,
Americans should be skeptical. And
they have good reason to be, since
independent estimates show that every
health care proposal Democrats have
offered would only hurt the economy.

Americans should also be skeptical
when it comes to Democrat promises
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that people will be able to keep their
current insurance. Just last week, the
independent Congressional Budget Of-
fice said that just one section of the
HELP Bill will cause 10 million people
with employer-based insurance to lose
the coverage they have. And that is
even before we have seen a finished
product. The bill is still missing sig-
nificant sections, such as a government
plan that Democrats want, which could
force millions more to lose their cur-
rent coverage.

The stimulus showed that when poli-
ticians in Washington say the sky is
going to fall unless Congress approves
trillions of dollars right away, we
should be wary. Yet just a few months
later, Americans are hearing the same
thing from Democrats in the health
care debate: rush and spend, rush and
spend. Americans want health care re-
form, but they want the right health
care reform. They want us to take the
time and care necessary to get it right.
And that is why the Democrats’ rush
and spend strategy is exactly the
wrong approach.

I yield the floor.

RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period of morning busi-
ness with Senators permitted to speak
for up to 10 minutes each, with the Re-
publicans controlling the first 30 min-
utes and the majority controlling the
next 30 minutes.

The Senator from Arizona is recog-
nized.

———

HEALTH CARE REFORM

Mr. McCAIN. Mr. President, today,
the HELP Committee will meet to dis-
cuss another new government program
that seeks to promote prevention and
wellness. While prevention and
wellness are important and can lead to
lower overall health care costs, we al-
ready have several programs focused on
prevention and wellness.

The HHS Fiscal year 2010 budget re-
quest for prevention is $700 million. In
the recent omnibus approps bill there
were $22 million worth of earmarks for
legislators’ pet projects for prevention
and wellness, and $310.5 million worth
of earmarks under the Health Re-
sources and Services Administration.
Yet the health care bill proposed by
the majority includes $80 billion new
spending on new prevention programs
without even acknowledging the exist-
ing programs or suggesting improve-
ments to them. In other words,
wellness and fitness has become an-
other trough to put both feet in for
earmarks and pet projects of members.
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We already have $1.8 trillion in Fed-
eral debt. Yet the majority keeps on
spending on new government programs
that intervene in the markets and our
personal lives. Where will it stop?

The Center for Disease Control has
devised programs focused on weight
loss and obesity, smoking and tobacco,
drinking and alcohol, injury and acci-
dent prevention. These programs re-
ceive hundreds of millions of taxpayer
dollars each year. But the health re-
form bill being considered by the HELP
Committee adds billions more for pre-
vention on top of these programs.

This reckless spending by the major-
ity 1is irresponsible. The majority
should focus on whether the existing
programs achieve the stated objectives.
The Federal Government does nothing
to measure effectiveness of prevention
programs and has not a single metric
for program performance. Before we
create a new Federal entitlement pro-
gram costing billions, we should first
measure the effectiveness of our cur-
rent programs.

I can tell you what is working. Em-
ployers all over the country are cre-
ating innovative, voluntary programs
to promote healthier lifestyles and
bring down costs. However, instead of
removing hindrances to more employer
prevention and wellness programs, the
majority’s first instinct is to create an-
other government entitlement program
and set up roadblocks to employer in-
novation.

I would now like to take a moment
to put all of this in perspective. Today
is Tuesday, June 23, and another day
has passed without the Senate having a
complete health care reform bill to
consider. We don’t yet know what the
majority will propose for their so
called ‘‘government plan’® or how it
will be paid for. What we do know is
that a Congressional Budget Office pre-
liminary estimate believes that the in-
complete bill will cost over $1 trillion
but cover only one-third of those cur-
rent uninsured. So I dread the Congres-
sional Budget Office cost estimate of a
complete bill. Some fear that the final
price tag for covering all Americans
Auld cost taxpayers as much as $3 tril-
lion.

We have a real problem here. Every
day that goes by without the key ele-
ments of the majority’s bill being
available for consideration leads to an-
other day where millions of Americans
will become uninsured. This is an abso-
lute disservice to our constituents and
an embarrassment.

The President of the United States
and the majority continue to allege
that we will enact health care reform
before we leave for the August recess.
We are now approaching the July re-
cess. We do not have an estimate or the
language, much less the estimate, of
two vital, important parts of any
health care reform legislation: what
will be the role of the employer and
what will be the government mandate
or the government role, and, finally,
how much all this will cost the tax-
payers.
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So we are talking about one-fifth of
the gross domestic product of this Na-
tion, and we are expected, in a few
short weeks, to enact overall health
care reform with still the Members on
this side of the aisle not being in-
formed as to what the plan is, much
less have a serious debate. There are
meetings of the committees going on
and discussion and nice things said
about each other. I always enjoy that.
But the fact is, we have not gotten
down to the fundamental challenges of
health care reform in America.

The days are growing shorter and the
time is growing short. We cannot enact
health care reform and fail. We cannot
do that. The sooner the better that we
get the full perspective of what is the
proposal of the administration and the
other side and how much it costs and
what the fundamental issues are that
are being addressed—such as employer
mandates and government mandates.
They are certainly not clear not only
to us but to the American people.

We have to communicate to the
American people how we are going to
fix health care. We can’t do that unless
we have a complete plan to consider
and present to them, as well as to
Members on this side of the aisle.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Texas is recog-
nized.

———

SOTOMAYOR NOMINATION

Mr. CORNYN. I would like to use the
next 10 minutes or so to address the
nomination of Judge Sonia Sotomayor
to be the next Associate Justice of the
U.S. Supreme Court. I spoke last week
a little bit on this nomination and the
constitutional responsibility of the
Senate to conduct a fair and, I believe,
dignified hearing that will be held,
now, on July 13, just a couple of short
weeks from now. As I said then, and I
will say it again, she deserves the op-
portunity to explain her judicial phi-
losophy more clearly and to put her
opinions and statements in proper con-
text. I think every nominee deserves
that. But I don’t think it is appropriate
for anyone—this Senator or any Sen-
ator—to prejudge or to preconfirm
Judge Sotomayor or any judicial nomi-
nee.

This is an important process, as I
said, mandated by the same clause of
the Constitution that confers upon the
President the right to make a nomina-
tion, and it is the duty of the Senate to
perform something called advice and
consent, a constitutional duty of ours.
It should be undertaken in a respon-
sible, substantive, and serious way.

Last Thursday I raised three issues I
will reiterate briefly with regard to
Judge Sotomayor’s record. I would like
to hear more from her on the scope of
the second amendment to the Constitu-
tion and whether Americans can count
on her to uphold one of the funda-
mental liberties enshrined in the Bill
of Rights: the right to keep and bear
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arms. I would also like to hear more
from Judge Sotomayor on the scope of
the fifth amendment and whether the
government can take private property
from one person and give it to another
person based on some elastic definition
of public use. And, I want to hear more
from her on her thoughts on the equal
protection clause of the 14th amend-
ment of the Constitution, which reads
in part:

No State shall ... deny to any person
within its jurisdiction the equal protection
of the laws.

Obviously, the third issue is going to
be very much in the news, probably
again as soon as next Monday, when
the Supreme Court hands down its de-
cision in the Ricci v. DiStefano case, a
case in which Judge Sotomayor par-
ticipated on the panel before her court
of appeals. That case, as you may re-
call, involves firefighters who took a
competitive, race-neutral examination
for promotion to lieutenant or captain
at the New Haven Fire Department.

The bottom line is, the Supreme
Court could decide the Ricci case in a
matter of days, and the Court’s deci-
sion, I believe, will tell us a great deal
about whether Judge Sotomayor’s phi-
losophy in that regard, as far as the
Equal Protection Clause is concerned,
is within the judicial mainstream or
well outside of it.

The Ricci case is one way the Amer-
ican people can get a window into
Judge Sotomayor’s judicial philosophy.
Another way is to look at some of her
public comments, including speeches
made on the duty and responsibility of
judging.

The remarks that have drawn the
most attention are those in which she
said:

I would hope that a wise Latina woman
with the richness of her experiences would
more often than not reach a better conclu-
sion than a white male who hasn’t lived that
life.

As I said before, and I will say it
again, there is no problem—certainly
from me, and I do not believe any Sen-
ator—if she is just showing what I
think is understandable pride in her
heritage, as we all should as a nation of
immigrants. But if the judge is talking
about her judicial philosophy and sug-
gesting that some people, some judges,
because of their race, because of their
ethnicity, because of their sex, actu-
ally make better decisions on legal dis-
putes, then that is something Senators
will certainly want to hear more about,
this Senator included.

Judge Sotomayor has made other
public remarks that deserve more scru-
tiny than they have received so far.
For example, in a speech in 2002, Judge
Sotomayor embraced the remarks of
Judith Resnick and Martha Minow,
who are two prominent law professors
who have each proposed theories about
judging that are far different than the
way most Americans think about these
issues. Most Americans think the peo-
ple elect their representatives, Mem-
bers of the House and Senate, to write
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the laws, and the judges, rather than
rewriting those laws, should interpret
those laws in a fair and commonsense
way, without imposing their own views
on what the law should be.

Most Americans think that when
judges impose their own views on a
case, when they substitute their own
political preferences for those of the
people and their elected representa-
tives, then they undermine Democratic
self-government and they become judi-
cial activists.

Professors Resnick and Minow have
very different ideas than I think the
mainstream American thinks on what
a judge’s job should be. Their views
may not be controversial in the ivory
tower of academia. Academics often
encourage each other to engage in pro-
vocative theories so they can write
about them and get published and get
tenure.

But the American people generally
do not want judges to experiment with
new legal theories when it comes to
judging. They have a more common-
sense view that judges should follow
the law and not the other way around.

So where does Judge Sotomayor
stand on some of these academic legal
theories, which I think are far out of
the mainstream of American thought?
I am not sure. But in her 2002 remarks
she said this:

I accept the proposition that as [Professor]
Resnick describes it, ‘‘to judge is an exercise
of power.”

And:

as . . . Professor Minow . . . states ‘‘there
is no objective stance but only a series of
perspectives—no neutrality, no escape from
choice in judging.”

If T understand her quotes correctly,
and those are some things I want to
ask her about during the hearing, that
is not the kind of thing I think most
Americans would agree with. They do
not want judges who believe that there
is no such thing as neutrality in judg-
ing because neutrality is an essential
component of fairness. If you know you
are going to walk into a courtroom
only to have a judge predisposed to de-
ciding against you because of some
legal theory, then that is not a fair
hearing. And we want our judges to be
neutral and as fair as possible when de-
ciding legal disputes.

The American people, I do not think,
want judges who believe they have
been endowed with some power to im-
pose their views for what is otherwise
the law. Americans believe in the sepa-
ration of powers, the separation be-
tween Executive, legislative and judi-
cial power and that judges should, by
definition, show self-restraint and re-
spect for our branches of government.

I hope Judge Sotomayor will address
these academic legal theories during
her confirmation hearing. I hope she
will clarify what she sees in the
writings of Professors Resnick, Minow,
and others whom she finds so admi-
rable.

I hope she will demonstrate that she
will respect the Constitution more
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than those new-fangled legal theories
and that she will respect the will of the
people as represented by the laws
passed by their elected representatives
and not by life-tenured Federal judges
who are not accountable to the people.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Tennessee.

Mr. ALEXANDER. Mr. President,
will the Chair please let me know when
I have consumed 5 minutes.

The ACTING PRESIDENT pro tem-
pore. The Senator will be so notified.

——
HEALTH CARE

Mr. ALEXANDER. Mr. President,
this morning one of our bipartisan
breakfasts occurred which we have
here every S0 often. Senator
LIEBERMAN and I and other Senators
organized it. 16 Senators there attend-
ing this morning’s breakfast. The Pre-
siding Officer is often a participant in
those meetings. At this morning’s
breakfast we discussed health care. As
we listened to the chairman, ranking
member, and other senior members of
the Finance Committee one of the
things we said is that we agree on
about 80 percent of what needs to be
done.

But one of the areas where we do not
agree is cost. Another area is whether
a so-called government-run insurance
option will lead to a Washington take-
over of health care. A lot of us are feel-
ing like we have had about enough
Washington takeovers: our banks, our
insurance companies, our student
loans, our car companies, even our
farm ponds, and now health care.

Government-run insurance is not the
best way to extend coverage to low-in-
come Americans who need it. The
chairman of the Finance Committee
indicated that his bill would be paid
for. But on the Health, Education,
Labor, and Pensions Committee, on
which I serve, that is not the case. The
bill is not even finished yet, and al-
ready, as the Senator from New Hamp-
shire has pointed out, in the 5th
through the 14th year, 10 years, it
would cost 2.3 trillion new dollars, rais-
ing the Federal debt to even further
unimaginable levels.

Let me mention an aspect of cost
which is often overlooked. Federal debt
is certainly a problem, but as a former
Governor, I care about the State debt
and State taxes. The States do not
have printing presses, they have to bal-
ance their budgets. So when we do
something up here that puts a cost on
States down there, they have to raise
taxes or cut programs.

We know the programs they have to
cut: education, and health care pro-
grams, both are important to people in
Illinois and people in Tennessee.

The Medicaid Program in the Ken-
nedy bill that we are considering would
increase Medicaid to 150 percent of the
Federal poverty level, which sounds
real good until you take a look at the
cost.
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In Tennessee alone, if the State had
to pay its share of the requirement,
about omne-third, that would be $600
million. It would be another $600 mil-
lion if, as has been suggested, it is re-
quired that the State reimburse physi-
cians up to 110 percent of Medicare. So
that is $1.2 billion of new costs just for
the State of Tennessee.

The discussion has been that the Fed-
eral Government will take that over
for a few years and then will shift that
back to the States. Well, my response
is that every Senator who votes for
such a thing ought to be sentenced to
go home and serve as Governor of his
or her State for 8 years and figure out
how to pay for it or manage a program
like that.

In our State, we talk about money.
Up here, a trillion here, a trillion
there. But $1.2 billion in the State of
Tennessee equals to about a 10-percent
income tax on what the people of Ten-
nessee would bring in. We do not have
an income tax. So that would be a new
10-percent income tax.

So one of my goals in the health care
debate is to make sure we do not get
carried away up here with good-sound-
ing ideas and impose huge, unfunded
mandates on the States, which, accord-
ing to the tenth amendment to the
Constitution, we are not supposed to.
But we superimpose our judgment upon
the Governors, the legislators, the
mayors, the local politicians who are
making decisions about whether to
spend money to lower tuition or im-
prove the quality of the community
college or provide this form of health
care or build this road or bridge. That
is their decision. And if we want to re-
quire something, we should pay for it
from here.

I am going to be very alert on behalf
of the States and the citizens of the
States to any proposal that would shift
unfunded mandates on State and local
governments. I hope my colleagues will
as well.

My suggestion to every Governor in
this country is, over the next few days,
to call in your Medicaid director, ask
that Medicaid director to call the Sen-
ate and say: Tell us exactly how much
the Kennedy bill and the Finance Com-
mittee bill will impose in new costs on
our State if the costs are shifted to the
States. Then when we come back at the
first of July, we can know about that
cost.

The ACTING PRESIDENT pro tem-
pore. The Senator has used 5 minutes.

Mr. ALEXANDER. I thank the Chair
very much. So my interest is not just
in additions to the Federal debt but
not allowing unfunded mandates to the
States.

I ask unanimous consent to have
printed in the RECORD an article from
the New York Times from June 22, 2009,
showing what condition the States are
in. Almost all are in a budget crisis and
not in any position to accept this.

I also would like to thank the Sen-
ator from Arizona for allowing me to
go ahead of him so I can go to the com-
mittee and offer an amendment.
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There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, June 22, 2009]

STATES TURNING TO LAST RESORTS IN BUDGET
CRISIS
(By Abby Goodnough)

In Hawaii, state employees are bracing for
furloughs of three days a month over the
next two years, the equivalent of a 14 per-
cent pay cut. In Idaho, lawmakers reduced
aid to public schools for the first time in re-
cent memory, forcing pay cuts for teachers.

And in California, where a $24 billion def-
icit for the coming fiscal year is the nation’s
worst, Gov. Arnold Schwarzenegger has pro-
posed releasing thousands of prisoners early
and closing more than 200 state parks.

Meanwhile, Maine is adding a tax on
candy, Wisconsin on oil companies, and Ken-
tucky on alcohol and cellphone ring tones.

With state revenues in a free fall and the
economy choked by the worst recession in 60
years, governors and legislatures are approv-
ing program cuts, layoffs and, to a smaller
degree, tax increases that were previously
unthinkable.

All but four states must have new budgets
in place less than two weeks from now—by
July 1, the start of their fiscal year. But
most are already predicting shortfalls as tax
collections shrink, unemployment rises and
the stock market remains in turmoil.

“These are some of the worst numbers we
have ever seen,” said Scott D. Pattison, ex-
ecutive director of the National Association
of State Budget Officers, adding that the fed-
eral stimulus money that began flowing this
spring was the only thing preventing wide-
spread paralysis, particularly in the areas of
education and health care. “‘If we didn’t have
those funds, I think we’d have an incredible
number of states just really unsure of how
they were going to get a new budget out.”

The states where the fiscal year does not
end June 30 are Alabama, Michigan, New
York and Texas.

Even with the stimulus funds, political
leaders in at least 19 states are still strug-
gling to negotiate budgets, which has incited
more than the usual drama and spite. Gov-
ernors and legislators of the same party are
finding themselves at bitter odds: in Arizona,
Gov. Jan Brewer, a Republican, sued the Re-
publican-controlled Legislature earlier this
month after it refused to send her its budget
plan in hopes that she would run out of time
to veto it.

In Illinois, the Democratic-led legislature
is fighting a plan by Gov. Patrick J. Quinn,
also a Democrat, to balance the new budget
by raising income taxes. And in Massachu-
setts, Gov. Deval Patrick, a Democrat, has
threatened to veto a 25 percent increase in
the state sales tax that Democratic legisla-
tive leaders say is crucial to help close a $1.5
billion deficit in the new fiscal year.

‘“‘Legislators have never dealt with a reces-
sion as precipitous and rapid as this one,”
said Susan K. Urahn, managing director of
the Pew Center on the States. ‘“They’re faced
with some of the toughest decisions legisla-
tors ever have to make, for both political
and economic reasons, so it’s not surprising
that the environment has become very
tense.”

In all, states will face a $121 billion budget
gap in the coming fiscal year, according to a
recent report by the National Conference of
State Legislatures, compared with $102.4 bil-
lion for this fiscal year.

The recession has also proved politically
damaging for a number of governors, not
least Jon Corzine of New Jersey, whose Re-
publican opponent in this year’s race for gov-
ernor has tried to make inroads by blaming
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the state’s economic woes on him. Mr.
Schwarzenegger, who sailed into office on a
wave of popularity in 2003, will leave in
2011—barred by term limits from running
again—under the cloud of the nation’s worst
budget crisis. And the bleak economy has
played a major role in the waning popularity
of Gov. David A. Paterson of New York.

Over all, personal income tax collections
are down by about 6.6 percent compared with
last year, according to a survey by Mr. Pat-
tison’s group and the National Governors As-
sociation. Sales tax collections are down by
3.2 percent, the survey found, and corporate
income tax revenues by 15.2 percent. (Al-
though New Jersey announced last week that
a tax amnesty program had brought in an
unexpected $400 million—a windfall that
caused lawmakers to reconsider some of the
deeper cuts in a $28.6 billion budget they
were set to approve in advance of the July 1
deadline.)

As a result, governors have recommended
increasing taxes and fees by some $24 billion
for the coming fiscal year, the survey found.
This is on top of more than $726 million they
sought in new revenues this year.

The proposals include increases in personal
income tax rates—Gov. Edward G. Rendell of
Pennsylvania has proposed raising the
state’s income tax by more than 16 percent,
to 3.57 percent from 3.07 percent, for three
years—and tax increases on myriad con-
sumer goods.

“They have done a fair amount of cutting
and will probably do some more,” said Ray
Scheppach, executive director of the gov-
ernors association. ‘“But as they look out
over the next two or three years, they are
also aware that when this federal money
stops coming, there is going to be a cliff out
there.”

Raising revenues is the surest way to en-
sure financial stability after the stimulus
money disappears, Mr. Scheppach added, say-
ing, ‘““You’'re better off to take all the heat at
once and do it in one package that gets you
through the next two, three or four years.”

While state general fund spending typi-
cally increases by about 6 percent a year, it
is expected to decline by 2.2 percent for this
fiscal year, Mr. Pattison said. The last year-
to-year decline was in 1983, he said, on the
heels of a national banking crisis.

The starkest crisis is playing out in Cali-
fornia, where lawmakers are scrambling to
close the $24 billion gap after voters rejected
ballot measures last month that would have
increased taxes, borrowed money and re-
apportioned state funds.

Democratic legislative leaders last week
offered alternatives to Mr. Schwarzenegger’s
recommended cuts, including levying a 9.9
percent tax on oil extracted in the state and
increasing the cigarette tax to $2.37 a pack,
from 87 cents. But Mr. Schwarzenegger has
vowed to veto any budget that includes new
taxes, setting the stage for an ugly battle as
the clock ticks toward the deadline.

“We still don’t know how bad it will be,”
Ms. Urahn said. ‘“The story is yet to be told,
because in the next couple of weeks we will
see some of the states with the biggest gaps
have to wrestle this thing to the ground and
make the tough decisions they’ve all been
dreading.”

In one preview, Gov. Tim Pawlenty of Min-
nesota, a Republican, said last week that he
would unilaterally cut a total of $2.7 billion
from nearly all government agencies and
programs that get money from the state,
after he and Democratic legislative leaders
failed to agree on how to balance the budget.

In an example of the countless small but
painful cuts taking place, Illinois announced
last week that it would temporarily stop
paying about $15 million a year for about
10